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PETITION BY MEDIA PETITIONERS TO VACATE
COURT’S SUA SPONTE ORDER CLOSING PRELIMINARY HEARING

Media Petitioners, The Associated Press, The Colorado Broadcasters Association, The
Colorado Press Association, The Denver Post LLC, d/b/a The Denver Post, KCEC-TV, KCNC-
TV, KDVR-TV, KMGH-TV, KUSA-TV, and KWGN-TV (collectively “Media Petitioners™), by
and through their undersigned counsel, hereby respectfully petition the Court to vacate its Order
Closing the Preliminary Hearing herein, and respectfully ask for an opportunity to be heard in
further support of this Petition. As grounds for this Petition, the Media Petitioners state as

follows:

INTRODUCTION AND SUMMARY OF ARGUMENT

I. Media Petitioners are members of the news media, and their statewide trade
associations, who publish information in print, over broadcast airwaves, and online. Media
Petitioners provide news reports to the general public on matters of public concern, including the
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proceedings of criminal courts in this state, and, in particular, the pending prosecution of this
Defendant.

2. The salutary and constitutionally-mandated effect of open judicial proceedings is
well established and does not need extensive explication. See, e.g., Nebraska Press Ass’n v.
Stuart, 427 U.S. 539, 587 (1976) (Brennan, J., concurring):

Commentary and reporting on the criminal justice system is at the core of First
Amendment values, for the operation and integrity of that system is of crucial
import to citizens concerned with the administration of government. Secrecy of
judicial action can only breed ignorance and distrust of courts and suspicion
concerning the competence and impartiality of judges; free and open reporting,
criticism, and debate can contribute to public understanding of the rule of law and
to comprehension of the functioning of the entire criminal justice system, as well as
improve the quality of that system by subjecting it to the cleansing effects of
exposure and public accountability.

3. Public access not only improves the actual operation of the criminal justice
system, it also improves the appearance of justice. This, too, 1s vitally important because
“[p]eople in an open society do not demand infallibility from their institutions, but it is difficult
for them to accept what they are prohibited from observing.” Richmond Newspapers, Inc. v.
Virginia, 448 U.S. 555, 572 (1980). As the Court has explained:

The value of openness lies in the fact that people not actually attending trials
[and other criminal proceedings] can have confidence that standards of
fairness are being observed; the sure knowledge that anyone 1s free to attend
gives assurance that established procedures are being followed and that
deviations will become known. Openness thus enhances both the basic
fairness of the criminal trial and the appearance of fairness so essential to
public confidence in the system.

Press-Enterprise Co v. Superior Ct.., 464 U.S. 501, 508 (1984) (citing Richmond Newspapers,
448 U.S. at 569-71) (“Press-Enterprise I''). The crucial role that public access plays in ensuring

L As explained in Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 569-70 (1980),
public access improves the functioning of a criminal trial by, inter alia, ensuring that proper
procedures are being followed, encouraging those with information to come forward, and
creating incentives for all participants to perform well. Public access also discourages perjury,
misconduct, and bias, and in this respect “‘is an eftective restraint on possible abuse of judicial
power.”” Id. at 592 (Brennan, J., concurring) (citation omitted).
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respect for the results produced by a criminal court proceeding is perhaps best illustrated by
considering the converse:

Secret hearings—though they be scrupulously fair in reality—are suspect by
nature. Public confidence cannot long be maintained where important judicial
decisions are made behind closed doors and then announced in conclusive terms
to the public, with the record supporting the court’s decision sealed from public
view.

Gannett C.o, Inc.. v. DePasquale, 443 U.S. 368, 429 (1979) (Blackmun, J., concurring in
part and dissenting in part) (citation omitted), quoted with approval in /nre P.R v.
District Ct. for Denver Cnty., 637 P.2d 346, 353 (Colo. 1981).

4. By providing the public with accounts of what transpires in the nation’s
courtrooms, the press serves as a surrogate for the public, who would otherwise be unable to
personally attend open judicial proceedings. See

[T]n a society in which each individual has but limited time and resources with
which to observe first-hand the operations of his government, he relies necessarily
upon the press to bring to him in convenient form the facts of those operations.

Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 491-92 (1975). :

5. At a court proceeding in this matter on Wednesday, December 12, 2012, the Court
announced that the entirety of the Preliminary Hearing in this matter would be closed to the
public. On information and belief, no motion had been filed by the People or the Defendant
seeking closure of the Preliminary Hearing. On December 19, 2012, the People filed a Motion
(P-13) asking the Court to reconsider its sua sponte order closing the preliminary hearing.

6. Prior to entering an order closing any portion of a criminal proceeding to the
public, the Court must provide “representatives of the press and general public . . . ‘an
opportunity to be heard on the question of their exclusion.” Globe Newspaper Co. v. Super. Ct,,
457 U.8. 596, 609 n.25 (1982) (citation omitted); In re Associated Press v. Ladd, 162 F.3d 503,
508 (7th Cir. 1998) (same), see alsoc ABA Criminal Justice Standard 8-3.2(b)(1) (1992) (the
court must provide “reasonable notice of and an opportunity to be heard on such proposed order .
.. to the parties and the public™); ¢f. Phoenix Newspapers, Inc. v. U.S. Dist. Ct., 156 F.3d 940,
949 (9th Cir. 1998) (with respect to sealing of transcript of court proceedings, trial judge “must

2 See also Richmond Newspapers, 448 U.S. at 573-74 (Opinion of Burger, C.J.) (by
reporting on judicial proceedings, the press serves “as surrogates for the public™); accord
Sheppard v. Maxwell, 384 U.S. 333, 350 (1966) (the press “guards against the miscarriage of
justice by subjecting the police, prosecutors, and judicial processes to extensive public scrutiny
and criticism™).
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provide sufficient notice to the public and press to afford them the opportunity 1o object or offer
alternatives. If objections are made, a hearing on the objections must be held as soon as
possible.”).

7. In 1979, the Colorado Supreme Court held that a trial court cannot, consistent
with our state Constitution, close a preliminary hearing--even in a high profile case that had
garnered significant press and public attention -- unless the judge makes specific on-the-record
findings that (1) disclosure of information to be presented at the preliminary hearing poses a
“clear and present danger™ to the defendant’s fair trial rights, and (2) that all of the alternative
means courts have available to them to protect a defendant’s fair trial rights - including
extensive voir dire, admonitions to a jury, change of venire, and change of venue — would not
adequately protect the defendant’s rights. Star Journal Publ’g Corp. v. Cnty Ct., 197 Colo. 234,
237;591 P.2d 1028, 1030 (Colo. 1979) (-"Star Journal ™). .

8. Here, in light of all of the information that has already been publicly disclosed
about this case — including official pronouncements by law enforcement, widely disseminated in
the press, that the defendant has confessed to the kidnapping and killing of Jessica Ridgeway,
that his DNA ties him to the crime, and that the evidence against him is “overwhelming” — there
can be no showing a of a “clear and present” danger to the Defendant’s fair trial rights from an
open preliminary hearing. In addition there has been and can be no showing of the unavailability
or inadequacy of alternative means to protect his fair trial rights. In short, there is no evidentiary
basis to support the judicial findings that are required to close the preliminary hearing to the
public.

DISCUSSION

A, The Legal Standard to be Applied by This Court is the One Enunciated by the
Colorado Supreme Court in Star Journal

9. In Star Journal, supra, the Court adopted an extremely rigorous standard for
closing a courtroom to the public during any portion of a preliminary hearing:

A judge may close a pretrial hearing only if (1) the dissemination of
information would create a clear and present danger to the fairness of the
trial; and (2) the prejudicial effect of such information on trial fairness
cannot be avoided by any reasonable alternative means.

Star Journal, 197 Colo. at 237, 591 P.2d at 1030 (emphasis added). The standard is controlling
and binding on this Court. Berry v. Richardson, 160 Colo. 538, 541, 418 P.2d 523, 524-25
(1966) (“It does not lie within the discretion of a trial judge to ‘reject’ the ‘holdings’ of this
Court in any case, even though he might believe that the law should be other than that clearly
indicated by our decisions.”) (citation omitted).
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B. Any Party Seeking to Close the Preliminary Hearing is Required to Present
Evidence Establishing a Clear and Present Danger to the Fairness of the Trial and
the Insufficiency of Any Reasonable Alternative Means

10.  In Star Journai, the Colorado Supreme Court made clear that a judge addressing a
motion to close a preliminary hearing must “predicate an exclusion order on more than mere
conjecture and allegations of prejudice. Inherent in the standard are the requirements that
evidence be presented as to the likelihood of interference with the impartiality of the jury and
that the trial judge is to issue a written order setting forth specific factual findings in this
regard.” Star Journal, 197 Colo. at 237, 591 P.2d at 1030 (emphasis added); see also Inre P.R.
v. Dist. Ct., 637 P.2d 346, 353 (Colo. 1981) (reaffirming Star Journal standard and requirement
that “the burden is uon the party seeking closure to establish the factual basis for the
- - application,” by presentation of evidence). Upon information and belief, no evidence has yet
been presented to meet this extremely high burden to justify closing any portion of the
preliminary hearing. Accordingly, under Star Journal, any order that would purport to close the
preliminary hearing cannot stand.

C. Because of the Long and Unbroken Tradition of Having Open Preliminary Hearings
in Colorado, the Balance of the Public’s and Defendant’s Constitutional Rights
Weighs Strongly in Favor of an Open Preliminary Hearing

11, “[T)he sole issue at the preliminary hearing is probable cause,” Lucero v. District
Court, 188 Colo. 67, 70, 532 P.2d 955, 957 (1975) (emphasis added) — which is precisely why
the United States Supreme Court has found that such proceedings have enjoyed a long tradition
of being open to the public:

There has been a tradition of accessibility to preliminary hearings of the type
conducted in California. . . . Preliminary hearings conducted before neutral and
detached magistrates have been open to the public. Long ago in the celebrated
trial of Aaron Burr for treason, for example, with Chief Justice Marshall sitting as
trial judge, the probable-cause hearing was held in the Hall of the House of
Delegates in Virginia, the courtroom being too small to accommodate the crush of
interested citizens. . . . From Burs until the present day, the near uniform practice
of state and federal courts has been to conduct preliminary hearings in open

court. . . . Open preliminary hearings, therefore, have been accorded “the
favorable judgment of experience.”

Press-Enterprise Co. v. Super. Ct. of Cal, 478 U.S. 1, 10-11 (1986) (internal citations and
footnote omitted) (“ Press-Enterprise IT'); see also El Vocero de Puerto Rico v. Puerto Rico, 508
U.S. 147, 151 (1993) (per curiam) (noting that “the established and widespread tradition of open
preliminary hearings among the States was canvassed in Press-Enferprise and is controlling [in
all cases involving preliminary hearings that are similar in nature to those at 1ssue in Press-
Enterprise|”).

12, Asthe United States Supreme Court recognized, conducting such proceedings in
an open court “plays a particularly significant positive role in the actual functioning of the
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process.” Press-Enterprise II, 478 U.S. at 11-12 (internal citations omitted).> It is for this reason
that a First Amendment right of access attaches to preliminary hearings, and “cannot be
overcome by the conclusory assertion that publicity might deprive the defendant of [his fair trial]
right. And any limitation must be ‘narrowly tailored to serve that interest.”” Jd. at 15 (citation
omitted).

13.  Asinall cases, the press will provide the public with news reports describing the
People’s showing to support its burden of demonstrating probable cause at the preliminary
hearing. However that, by itself, poses no incurable danger to the defendant’s fair trial rights.
Indeed, in Press-Enterprise If, the Court held in the context of a preliminary hearing that even if
“unreliable or illegally obtained evidence” is made public through a pretrial proceeding, that fact
alone “does not automatically justify refusing public access” to the proceeding. Press-Enterprise
11,478 U.S. at 14-15 (citation omitted). - - S :

14.  The Colorado Supreme Court certainly understood that evidence presented at
preliminary hearings would routinely include hearsay (inadmissible at trial) to establish the
People’s burden of proving “probable cause,™ when it ruled, in Star Journal, that presentation of
such evidence at the preliminary hearing does not, by itself or even presumptively, result in a
“clear and present danger” of prejudice to the defendant’s fair tnial rights, and certainly does not
establish that “reasonable alternatives™ cannot adequately protect the defendant’s fair trial rights.
Finally, it bears mention that the defendant’s “right” to a preliminary hearing is statutory, not
constitutional, in origin. See § 16-5-301(1)(a), C.R.S.

I5. Even if some of the evidence to be presented at trial becomes known in the venue
in which the case is tried, the showing required for closure requires much more. As the U.S.
Supreme Court noted more than thirty years ago, in any “important case,”

3 The Court also found that the value of an open preliminary hearing is similar to the
value of public trials to the proper functioning of the judicial system:

The value of openness lies in the fact that people not actually attending trials can
have confidence that standards of fairness are being observed; the sure knowledge
that anyone is free to attend gives assurance that established procedures are being
followed and that deviations will become known. Openness thus enhances both
the basic fairness of the criminal trial and the appearance of fairness so essential
to public confidence in the system.

Id. at 13 (quoting Press-Enterprise 1, 464 U.S. 501, 508 (1984)).

" People v. Horn, 772 P.2d 108, 109 (Co0lo0.1989) (holding that hearsay is admissible, and
may make up bulk of prosecution’s showing, at a preliminary hearing).
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scarcely any of those best qualified to serve as jurors will not have formed some
impression or opinion as to the merits of the case. . . . To hold that the mere
existence of any preconceived notion as to the guilt or innocence of an accused,
without more, is sufficient to rebut the presumption of a prospective juror’s
impartiality would be to establish an impossible standard. It is sufficient if the
juror can lay aside his impression or opinion and render a verdict based on the
evidence presented in court.

Irvinv. Dowd, 366 U.S. 717, 722-23 (1961) (citations omitted). The foregoing was echoed by
the Colorado Supreme Court in People v. McCrary, 190 Colo. 538, 545, 549 P.2d 1320, 1325
(1976):

[An important criminal case can be expected to generate much public interest and
usually the best qualified jurors will have heard or read something about the case.
To hold that jurors can have no familiarity through the news media with the facts
of the case is to establish an impossible standard in a nation that nurtures freedom
of the press. It is therefore sufficient if jurors can lay aside the information and
opinions they have received through pretrial publicity.

16.  McCrary held that a change of venue is required “[o]nly when the publicity is so
ubiquitous and vituperative that most jurors in a community could not ignore its influence.” Zd.
at 1326.

17. Finally, the United States Supreme Court has judicially noticed empirical research
that shows jurors can disregard widespread pretrial publicity:

Empirical research suggests that in the few instances when jurors have been
exposed to extensive and prejudicial publicity, they are able to disregard it and
base their verdict upon the evidence presented in court. [Citations.] Voir dire can
play an important role in reminding jurors to set aside out-of-court information,
and to decide the case upon the evidence presented at trial.

Gentile v. State Bar of Nev., 501 U.S. 1030, 1054-55 (1991); see aiso Skilling v. United States,
130 8. Ct. 2896, 2925 (2010) (appeal of conviction of Enron’s chief executive officer, in
Houston, amidst massive saturation press coverage of Enron’s collapse and the alleged crimes
perpetrated by the firm’s management, holding Skilling had “failed to establish that a
presumption of prejudice arose or that actual bias infected the jury that tried him. Jurors . . . need
not enter the box with empty heads in order to determine the facts impartially. It is sufficient if
the juror[s] can lay aside [their] impression[s] or opinion[s] and render a verdict based on the
evidence presented in court.”) (quotation marks and citation omitted).

18. Thus, any conclusory assertion that an open preliminary hearing will pose a “clear
and present danger™ to the defendant’s fair trial rights, falls woefully short of the evidentiary
showing that is required under Star Journal, 591 P.2d at 1030.
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D. To Justify Closing Any Part of the Preliminary Hearing, the Court Must Consider,
and Find, On the Record, That No Reasonable Alternative(s) Can Adequately
Protect the Compelling State Interest Asserted

19.  Star Journal also requires, as a prerequisite to closing a preliminary hearing, that
the Court must find “the prejudicial effect of such information on trial fairness cannot be avoided
by any reasonable alternative means.” Star Journal, 197 Colo. at 237, 591 P.2d at 1030
(emphasis added). Binding and controlling judicial precedents require that all “reasonable
alternatives” to closure must be considered and found to be ineffective prior to imposing the
drastic remedy of closing any portion of the preliminary hearing. See Star Journal, 197 Colo. at
237,591 P.2d at 1030; see also Press-Enterprise 11, 478 U.S. at 14, 15 (“The court failed to
consider whether alternatives short of complete closure would have protected the interests of the
accused. . : .-[T]his risk of prejudice does not-autematically justify refusing public access to
hearings on every motion to suppress. Through voir dire, cumbersome as it is in some
circumstances, a court can identify those jurors whose prior knowledge of the case would disable
them from rendering an impartial verdict.”).

20. The requirement that a/l reasonable alternatives to closure be considered and
found ineffectual prior to closing a proceeding was stated emphatically in Richmond
Newspapers, 448 U.S. 555 (1980). There, the Supreme Court held that it is error for a trial court
to close the courtroom where “no inquiry was made as to whether alternative solutions would
have met the need to ensure fairness.” Id at 580-81.° The Court went on to recognize that
“there exist in the context of the trial itself various tested alternatives [to closure] to satisfy the
constitutional demands of fairness. Id. at 581; see, e.g, Nebraska Press Ass 'nv. Stewart, 427
U.S. at 563-565; Sheppard v. Maxwell, 384 U.S. at 357-362, 86 S. Ct. at 1519-1522." [d at 581;
see also Presley v. Georgia, 558 U.S. 209, 130 S. Ct. 721, 724-25 (2010) (holding that trial judge
commits reversible error by closing courtroom during voir dire without independently
considering alternatives to closure and finding them inadequate).

21,  Notably, among the “various alternatives” specifically pointed to by the Supreme
Court in Richmond Newspapers were those listed in Nebraska Press Association v. Stuart, which
include the following: “(a) change of trial venue to a place less exposed to the intense publicity
that seemed imminent in [the] county; (b) postponement of the trial to allow public attention to
subside; (c) searching questioning of prospective jurors, as Mr. Chief Justice Marshall used in
the Burr case, to screen out those with fixed opinions as to guilt or innocence; (d) the use of
emphatic and clear instructions on the sworn duty of each juror to decide the issues only on
evidence presented in open court.” Nebraska Press Ass'n, 427 U.S. at 563-64 (emphasis added)

* The Supreme Court has also recognized that “the decided cases ‘cannot be made to
stand for the proposition that juror exposure to . . . news accounts of the crime with which [the
defendant] is charged alone presumptively deprives the defendant of due process.”” Nebraska
Press Ass'n, 427 .S, at 565 (citation omitted).
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22, Inconsidering the “reasonable alternatives” requirement under the First
Amendment, other courts have concluded that “a closure order must fully articulate the
alternatives to closure and the reasons why the alternatives would not protect the movant’s
rights.” Rockdale Citizen Publ’g Co. v. State, 463 S.E.2d 864, 866 (Ga. 1995) (citations omitted)
* (emphasis added), see also Presley, 558 U.S. 209, 130 8. Ct. at 724-25. Such a finding cannot
be made here with respect to each and every one, nor as to the cumulative effect of all, of the
alternative means available to protect the defendant’s fair trial rights.

23.  Indeed, even in the modern era of around-the-clock news channels and seemingly
unending coverage of high-profile “trials of the century,” courts have found that it is not only
possible, but also not all that difficult, through extensive voir dire, to seat a panel of impartial
jurors. See, e.g, United States v. McVeigh, 153 F.3d 1166 (10th Cir. 1998) (holding that there
was no denial -of defendant’s fair-trial rights in a ease where the jury had been subjected to
extensive pretrial coverage of the Oklahoma City bombing, including a purported confession by
McVeigh on the eve of trial, because voir dire and admonitions successfully guaranteed a fair
trial); Skilling, 130 S. Ct. at 2920 n.28 (citing numerous cases where despite extensive pretrial
publicity, court was able to seat an impartial jury, and noting that “[t]his may come as a surprise
to lawyers and judges, but it is simply a fact of life that matters which interest them may be less
fascinating to the public generally.”) (citing United States v. Haldeman, 559 F.2d 31, 62-63, n.37
(1976)).

24. Thus, so long as they would be effective means to protect his fair trial rights, a
criminal defendant must bear the burden of a change of venue (or postponement or other
“reasonable alternative” to closure of proceedings) before the court may constitutionally order
the closing of such proceedings. Here, the defendant cannot establish, through evidence (see
Star Journal, 197 Colo. at 237, 591 P.2d at 1030), that such “alternative reasonable measures”
will not adequately protect his fair trial rights.

F. If the Court Were Persuaded That A Portion of the Preliminary Hearing Should Not
be Open, the Court Can Enter a Limited Closure Order or Employ “Alternative
Means” to Protect the Victim’s Privacy Interests

25. The privacy interests of a sexual assault victim have been recognized by the
United States Supreme Court and Colorado’s legislature as providing, in particular
circumstances, sufficient grounds to close portions of an otherwise public criminal proceeding.
See, e.g., Press-Enterprise II, 478 U.S. at 9 n.2; Globe Newspaper Co. v. Super. Ct., 457 U.S.
596, 607-08 (1982) (recognizing that the interest in “sateguarding the physical and psychological
well-being of a minor [victim of a sex crime] is a compelling one,” but requiring that closure
occur on a case-by-case basis, based on detailed factual findings justifying such limited closure;
striking down as unconstitutional a blanket closure rule); § 16-5-301(2)(a)(6), C.R.S. (requiring
that before the closure of a preliminary hearing in the case of a felony sexual assault, the court
must “set forth sufficient findings of fact and conclusions of law to support the order, and make
its order sufficiently narrow to protect the requesting party’s compelling interest considering any
reasonable alternative to exclusion for the entire hearing of all members of the general public™).
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26.  The United States Supreme Court has recognized, as well, that closure of only a
portion of a criminal proceeding to which a First Amendment right of access attaches is the
required course of conduct, because it is more narrowly tailored than closing the enfire
proceeding. See, e.g., Press-Enterprise II, 478 U.S. at 15.

27. In the event that the attempted sexual assault victim in this case were to take the
stand and testify at the preliminary hearing, and if she were questioned about matters highly
personal and private to her, the Court might be justified in closing that portion of the proceeding
to the public, depending upon the relevant circumstances. See, e.g., Press-Enterprise II, 478
U.S. at 9 n.2; Press-Enterprise I, 464 U.S. at 512 (recognizing that a prospective juror in a rape
case “might privately inform the judge that she, or a member of her family, had been raped but
had declined to seek prosecution because of the embarrassment and emotional trauma from the
very disclosure of'the episode,” and recognizing that partial redaction of a voir dire transcript
might be justified in such circumstances).

28. Other less restrictive alternatives, even to such partial closure, are more likely to
appropriately balance the privacy interests of the attempted sexual assault victim here with the
public’s right of access. For example, the Court could employ some type of screening device
which would shield the attempted sexual assault victim from public view, but would permit the
public to hear her testimony nonetheless. Of course, no such concerns arise if, as is typically the
case, the attempted sexual assault victim’s account of events is introduced through the testimony
of an investigating law enforcement officer.

29, In short, before the Court may constitutionally close certain portions of the
preliminary hearing, consistent with the standard set forth by the Colorado Supreme Court in
Star Journal, the Court must require any party seeking closure of even a portion of the
preliminary hearing to meet that party’s formidable evidentiary burden. Lastly, the Court must
find, based upon the evidence presented, that no less restrictive reasonable alternative to closure
can adequately protect the compelling state interest asserted.

CONCLUSION

Because to date there has been no evidentiary showing that an open preliminary hearing
would pose a “clear and present danger” to the defendant’s fair trial rights and that no reasonable
alternative to closure can adequately protect his fair trial rights, any order closing the preliminary
hearing to the public cannot pass constitutional muster. Accordingly. the Media Petitioners
respectfully ask the Court to vacate the order closing the preliminary hearing set for February 22,
2013.

Should any party file a motion, and seek to make the evidentiary showing that is a
necessary prerequisite for judicial findings needed, to close a preliminary hearing, Media
Petitioners respectfully request the opportunity to be heard in opposition to such a motion and
showing prior to the entry of any order closing the courtroom to the public.
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Dated: December 28, 2012
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Scott Wiliam Storey, Esq.

Hal Sargent, Esq.

Office of the District Attorney
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Golden, CO 80401

Mitchell Ahnstedt, Esq.

Office of State Public Defender
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Suite 100

Golden, CO 80401
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